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ONTARIO 
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IN THE MATTER OF THE COMPANIES’ CREDITORS 
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED 

 

AND IN THE MATTER OF A PLAN OF COMPROMISE 
OR ARRANGEMENT OF NELSON EDUCATION LTD.  

AND NELSON EDUCATION HOLDINGS LTD. 

Applicants 

RESPONDING AFFIDAVIT OF LES VOWELL 
(Sworn on July 21, 2015) 

I, Les Vowell, of the City of New York, in the State of New York, MAKE OATH 

AND SAY AS FOLLOWS: 

1. I am the Managing Director of RBC Capital Markets with responsibility for this 

account.  As such, I have personal knowledge of the matters to which I hereinafter 

depose. Where the source of my information or belief is other than my own personal 

knowledge, I have identified the source and the basis for my information and believe it 

to be true.   

2. This Affidavit is sworn on behalf of the Royal Bank of Canada’s (“RBC”) in response 

to a motion (the “Sale Motion”) brought by the Applicants in these proceedings (the 

“CCAA Proceedings”) under the Companies’ Creditors Arrangement Act, R.S.C. 

1985, c. C-36, as amended, (the “CCAA”) commenced on May 12, 2015 (the “Filing 
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Date”) pursuant to the Initial Order of Mr. Justice Newbould (as amended, the “Initial 

Order”) for an Order: 

(a) Approving the sale of substantially all of the property and assets of Nelson 

Education (“Nelson Education” or the “Company”) contemplated by an asset 

purchase agreement (the “Sale Agreement”) between Nelson Education, as 

Seller and 682534 N.B. Inc., as Purchaser to be entered into following the 

granting of the requested Approval and Vesting Order (the “Transaction”); 

(b) Authorizing the Seller to enter into the Sale Agreement; 

(c) Authorizing and directing the Seller to complete the Transaction, subject to the 

terms of the Sale Agreement; 

(d) Subject to the satisfaction or waiver of all conditions precedent and the delivery 

of a certificate (the “Monitor’s Certificate”) to the Purchaser from the Court 

appointed Monitor (the “Monitor”) in these proceedings, vesting all of the 

Seller’s right, title and interest in and to the Purchased Assets (as defined in the 

Sale Agreement) in the Purchaser and/or one or more of its nominees, free and 

clear of, inter alia, any and all right, title, interest, liens, charges and 

encumbrances, other than permitted encumbrances, as set out in the proposes 

Order; 

(e) Declaring that a Stockholders and Registration Rights Agreement (the 

“Stockholders and Registration Rights Agreement”) that is to apply in 

respect of the lenders under the First Lien Credit Agreement (the “First Lien 

Lenders”) dated as of July 5, 2007 (the “First Lien Credit Agreement”) who 
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are to become holders of the common shares of newly incorporated entity that 

will own 100% of the common shares of the Purchaser to which substantially all 

of the Company’s assets would be transferred (“Purchaser Holdco”) as of the 

implementation of the Transaction, shall be effective and binding on all persons 

entitled to receive common shares of Purchaser Holdco in connection with the 

Transaction, as if such persons were signatories to the Stockholders and 

Registration Rights Agreement’ 

(f) Upon the official change to the legal names of the Applicants following the 

closing of the Transaction, authorizing the deletion of the names of the 

Applicants in the within title of proceedings and their replacement with the new 

legal names of the Applicants; and  

(g) Declaring that upon delivery of the Monitor’s Certificate to the Purchaser, the 

Applicants, the Purchaser, their respective affiliates, the First Lien Lenders, 

Wilmington Trust, National Association as Administrative Agent and Collateral 

Agent (the “First Lien Agent”), Cortland Capital Market Services LLC, as sub-

agent and supplemental administrative agent appointed in connection with the 

implementation of the Transaction, and their respective directors, officers, 

employees, advisors and other representatives (the “Released Parties”) shall be 

released of claims in connection with the business of Nelson Education (the 

“Nelson Business”), the Sale and Investment Solicitation Process (the “SISP”), 

the Transaction, the First Lien Credit Agreement, these CCAA Proceedings, and 

other related matters.  
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3. In respect of Nelson Education, RBC is: 

(a) a First Lien Lender holding approximately 12% of the principal amounts 

outstanding under the First Lien Credit Agreement and is the only First Lien 

Lender that is not a Consenting First Lien Lender (as defined in the Support 

Agreement dated as of September 10, 2014 (the “Support Agreement”) among 

Nelson Education, Nelson Education Holding Ltd. (“Holdings”), the First Lien 

Agent and certain lenders under the First Lien Credit Agreement); 

(b) the Administrative Agent and Collateral Agent (the “Second Lien Agent”) 

pursuant to the Second Lien Credit Agreement dated as of July 7, 2007 (the 

“Second Lien Credit Agreement”); 

(c) a lender under the Second Lien Credit Agreement (“Second Lien Lender”) 

holding the largest share of the principal amounts outstanding under the Second 

Lien Credit Agreement; and 

(d) the financial institution providing cash management services to the Applicants. 

4. The solicitation process initiated by Nelson Education immediately following the 

maturity date under the First Lien Credit Agreement in July, 2014 contemplated 

amending and extending the term of the First Lien Credit Agreement to 2017.  This 

included a corollary three year extension of the term of the Second Lien Credit 

Agreement, on terms to be negotiated (the “July Solicitation”).  RBC had been 

engaged in discussions with the Company in that regard and was supportive of the 

Company’s efforts to find a consensual resolution.  RBC took no steps following the 

non-payment of amounts owing to it under the Second Lien Credit Agreement, 
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continued to make cash management services available in accordance with its 

contractual obligations, and provided its agreement in writing to the July Solicitation 

whereby amounts owing under the First Lien Credit Agreement and Second Lien Credit 

Agreement would be extended. 

5. During the July Solicitation process and until execution of the Support Agreement in 

September 2014, the framework to address Nelson Education’s levered capital structure 

had included value being available to the Second Lien Lenders. 

6. During the July Solicitation process, I learned that there was a change in the 

composition of the First Lien Lenders.  In this regard, attached hereto as Exhibit “A” 

are copies of three articles published on debtwire.com during the solicitation process, 

which announce these changes.  In particular, a supporter of the July Solicitation, 

Marblegate Asset Management, sold its First Lien Lender position and Mudrick Capital 

Management increased its holdings as a First Lien Lender.  Subsequently, the 

Company’s July Solicitation process failed to garner support from a sufficient 

percentage of the First Lien Lenders.  

7. The Support Agreement among the Consenting First Lien Lenders and Nelson 

Education was subsequently entered into on September 10, 2014.  The day after the 

execution of the Support Agreement, the article attached hereto as Exhibit “B” was 

published on debtwire.com. 

8. RBC was not involved in the negotiation of the Support Agreement and is the only First 

Lien Lender that is not a Consenting First Lien Lender. 
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9. On May 29, 2015, at the conclusion of the comeback hearing following the 

commencement of the CCAA Proceeding, FTI Consulting Canada Inc. (“FTI”) was 

appointed as the Monitor of the Applicants in place of Alvarez & Marsal Canada Inc. 

pursuant to the Order of Justice Newbould. 

10. Since FTI’s appointment, RBC has provided information to the Monitor regarding its 

concerns over the SISP, the lack of transparency and the lack of information provided to 

RBC in respect of the SISP and other indicators of the value of the Nelson Business. 

11. I am advised by DJ Miller, counsel for RBC, that on June 4, 2015, she drew the 

Monitor’s attention to Nelson Education’s website that presented the Transaction to the 

public as a fait accompli.  A copy of the email sent from DJ Miller to the Monitor on 

June 4, 2015 along with the attachment from the Company’s website entitled 

“Transaction Update” is attached hereto as Exhibit “C”. 

12. I am advised by Kyla Mahar, counsel for RBC, that on July 20, 2015, in preparing this 

affidavit, she accessed Nelson Education’s website to review the “Transaction Update” 

section and noted that it had been amended since RBC drew the language contained 

therein to the Monitor’s attention.  A copy of section entitled “Transaction Update” as it 

existed on July 20, 2015 and a blackline identifying the changes to the content on the 

Company’s website relating to the Transaction is attached hereto as Exhibit “D”. 

13. At the request of the Monitor, RBC through its counsel provided a memo to the Monitor 

dated June 5, 2015 summarizing RBC’s initial concerns and potential concerns 
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regarding aspects of the SISP that were undertaken by the Company and its advisors 

and its outcome.  A copy of the memo is attached hereto as Exhibit “E”. 

14. On June 19, 2015, I, together with RBC’s Canadian and U.S. advisors, met with the 

Monitor and its counsel to discuss, among other things, ways in which the value of the 

Nelson Business has not been maximized and could be maximized within a CCAA 

proceeding, together with a proposed structure for a potential consensual plan moving 

forward.  At this meeting, we delivered copies of a presentation containing RBC’s 

views, a copy of which is attached hereto as Exhibit “F”.  

15. During the meeting on June 19, 2015 in response to a question from Jonathan Miller of 

CDG Group, LLC (“CDG”), financial advisor to the Second Lien Agent, the Monitor 

indicated that it had considered or would be considering other indicators of value of the 

Nelson Business in addition to the SISP in connection with the Report to the Court that 

it was preparing.  As a result, Jonathan Miller prepared a presentation entitled “Nelson 

Education Summary Valuation Analysis”.  Jonathan Miller reviewed the valuation 

analysis presentation with me and I agree with the analysis contained therein. 

16. I am advised by Jonathan Miller that he provided a copy of the presentation entitled 

“Nelson Education Summary Valuation Analysis” to the Monitor on July 2, 2015 and 

had discussions with the Monitor regarding valuing the Nelson Business both before 

and after delivering the presentation to the Monitor.  A copy of the presentation entitled 

“Nelson Education Summary Valuation Analysis” delivered to the Monitor is attached 

hereto as Exhibit “G”.  
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17. One of the issues for which no visibility has been provided to the Court or RBC is that 

relating to the oversight and control exercised by a department of the federal 

government generally referred to as “Heritage Canada” pursuant to its statutory role 

under the Investment Canada Act (Canada). I understand that Nelson, as a Canadian 

publisher, falls under the Heritage Canada mandate and is subject to certain policies and 

guidelines aimed at ensuring foreign investment in Canada’s book industry is a net 

benefit to Canada. 

18. RBC has, through counsel, requested information from the Company’s counsel as to 

what information has been provided to Heritage Canada in exchange for which they 

have apparently provided their support for the proposed Transaction, and whether any 

terms or conditions have been imposed by Heritage Canada as a condition of their 

consent.  If the Transaction receives Court approval, then RBC, as a First Lien Lender 

will become an owner of the Nelson Business without having had any access to these 

communications, any representations that may have been made by the Company, or any 

terms or conditions that may have been imposed.  

19. I have been advised by DJ Miller that she specifically asked counsel for the Company if 

Heritage Counsel was aware that the only Canadian financial institution among the First 

Lien Lenders did not support the Transaction and she did not receive a specific response 

from Company’s counsel.  No representative of Heritage Canada is on the Company’s 

service list in the CCAA Proceeding.  DJ Miller has advised me that she was advised by 

Company’s counsel that Heritage Counsel has been kept apprised and has been given 

the link to the Monitor’s website.  
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Exhibit “C” 





Transaction Update 

Nelson Education has proudly served Canadians for over 100 years, dedicated to our mission of enabling 

the success of Canadian students and educators. We continue to enjoy a leadership position in Canada that 

includes a repertoire  

Nelson has reached an agreement with our senior secured first lien lenders whereby a new entity owned 

by these lenders (“New Nelson”) will acquire substantially all of the business, assets and property of 

Nelson pursuant to a going-concern transaction (the “Sale Transaction”). As a result of this transaction, 

the overall debt against Nelson’s business will be significantly reduced, preserving the value of the 

Nelson business and allowing our business to continue uninterrupted. The Sale Transaction will create a 

much stronger Canadian educational publishing company for the benefit of all of Nelson’s stakeholders, 

including its Canadian employees, its Canadian authors and its suppliers and trade creditors.  

The Sale Transaction has the following key elements:  

• New Nelson will purchase substantially all of the business, assets and property of the Company; 

• New Nelson will assume substantially all of the Company’s trade payables and contractual obligations; 

• New Nelson will continue to fulfill the Company’s obligations to its customers, authors, suppliers and other trade 

creditors; 

• New Nelson will offer employment to all of the Company’s current employees and assume substantially all of the 

Company’s employment obligations; and 

• the Sale Transaction is expected to close in June 2015.  

The Sale Transaction will be implemented through a Court-supervised process. To that end, Nelson has 

applied for and obtained an Order of the Ontario Superior Court of Justice (Commercial List) initiating 

proceedings under the Companies’ Creditors Arrangement Act (the “CCAA Proceedings”). The CCAA 

Proceedings are a mechanism that will allow Nelson to transfer substantially all of its assets and property 

as a going concern to New Nelson while continuing to operate the Nelson business in the normal course.  
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This action is expected to have no impact on Nelson’s operations, which remain strong and reliable. Our 

investment plans for both print and digital products are robust and future oriented. It will continue to be 

business as usual at Nelson.  

We have the funding necessary to carry on our business as usual while the CCAA Proceedings and the 

Sale Transaction are being completed and intend to conduct business as usual with you during this period. 

We will continue to pay for goods and services that are contracted for and supplied to the Company in the 

ordinary course.  

Nelson has worked closely with Canadian Heritage in order to make them aware of the transaction, the 

plans for the Canadian business post-transaction and to address whether the transaction is subject to 

review under the Investment Canada Act.  

As part of the CCAA Proceedings, FTI Consulting Canada Inc. (“FTI”), has been named the Court-

appointed Monitor of the Company. FTI’s role will be to monitor and report to the Court with respect to 

the Company’s operations. Nelson will be seeking a further Court order in due course to approve the 

specific terms of the Sale Transaction. Additional information is also available on FTI’s website at 

http://cfcanada.fticonsulting.com/NelsonEducationLtd/  

We greatly value our relationship with our customers, suppliers, vendors, authors and other content 

providers and appreciate your continued support. We will keep you informed of events as we move 

toward our promising future, and we look forward to working together with all of our stakeholders to 

complete a successful transition of the Nelson business.  

 

http://cfcanada.fticonsulting.com/NelsonEducationLtd/
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Transaction Update1 

Nelson Education has proudly served Canadians for over 100 years, dedicated to our mission of enabling 

the success of Canadian students and educators. We continue to enjoy a leadership position in Canada that 

includes a repertoire of both print and leading edge digital publications, providing value to learners of all 

ages. 

Nelson has reached an agreement with our senior secured first lien lenders whereby a new entity owned 

by these lenders (“New Nelson”) will acquire substantially all of the business, assets and property of 

Nelson pursuant to a going-concern transaction (the “Sale Transaction”). The Sale Transaction is subject 

to approval of the Court. As a result of this transaction, the overall debt against Nelson’s business would 

be significantly reduced, preserving the value of the Nelson business and allowing our business to 

continue uninterrupted. The Sale Transaction would create a much stronger Canadian educational 

publishing company for the benefit of Nelson’s stakeholders, including its Canadian employees, its 

Canadian authors and its suppliers and trade creditors.  

The Sale Transaction has the following key elements:  

• purchase by New Nelson of substantially all of the business, assets and property of the Company; 

• assumption by New Nelson of substantially all of the Company’s trade payables and contractual obligations; 

• continued fulfillment by New Nelson of the Company’s obligations to its customers, authors, suppliers and other trade 

creditors; 

• offer of employment by New Nelson to all of the Company’s current employees and assumption by New Nelson of 

substantially all of the Company’s employment obligations; and 

• the Company is working to complete the Sale Transaction as soon as possible. 

1 Accessed Nelson Education’s website www.nelson.com at 5:53 p.m. on July 20, 2015. 

                                                 

http://www.nelson.com/
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It is intended that the Sale Transaction will be implemented through a Court-supervised process. Nelson 

has applied for and obtained an Order of the Ontario Superior Court of Justice (Commercial List) 

initiating proceedings under the Companies’ Creditors Arrangement Act (the “CCAA Proceedings”). The 

CCAA Proceedings provide for an ability to transfer substantially all of Nelson’s assets and property as a 

going concern to New Nelson while continuing to operate the Nelson business in the normal course.  

This action is expected to have no impact on Nelson’s operations, which remain strong and reliable. Our 

investment plans for both print and digital products are robust and future oriented. It will continue to be 

business as usual at Nelson.  

We have the funding necessary to carry on our business as usual while the CCAA Proceedings and the 

Sale Transaction are being completed and intend to conduct business as usual with you during this period. 

We will continue to pay for goods and services that are contracted for and supplied to the Company in the 

ordinary course.  

Nelson has worked closely with Canadian Heritage in order to make them aware of the transaction, the 

plans for the Canadian business post-transaction and to address whether the transaction is subject to 

review under the Investment Canada Act.  

As part of the CCAA Proceedings, FTI Consulting Canada Inc. (“FTI”), has been named the Court-

appointed Monitor of the Company. FTI’s role will be to monitor and report to the Court with respect to 

the Company’s operations. Nelson will be seeking a further Court order in due course to approve the Sale 

Transaction. Additional information with respect to the CCAA Proceedings and the Sale Transaction is 

also available on FTI’s website at http://cfcanada.fticonsulting.com/NelsonEducationLtd/. 

We greatly value our relationship with our customers, suppliers, vendors, authors and other content 

providers and appreciate your continued support. We will keep you informed of events as we move 

toward our promising future, and we look forward to working together with all of our stakeholders to 

complete a successful transition of the Nelson business.  

 

http://cfcanada.fticonsulting.com/NelsonEducationLtd/


 

 

 



 

Transaction Update1 

Nelson Education has proudly served Canadians for over 100 years, dedicated to our mission of enabling 

the success of Canadian students and educators. We continue to enjoy a leadership position in Canada that 

includes a repertoire of both print and leading edge digital publications, providing value to learners of all 

ages. 

Nelson has reached an agreement with our senior secured first lien lenders whereby a new entity owned by 

these lenders (“New Nelson”) will acquire substantially all of the business, assets and property of Nelson 

pursuant to a going-concern transaction (the “Sale Transaction”). The Sale Transaction is subject to 

approval of the Court. As a result of this transaction, the overall debt against Nelson’s business willwould 

be significantly reduced, preserving the value of the Nelson business and allowing our business to continue 

uninterrupted. The Sale Transaction willwould create a much stronger Canadian educational publishing 

company for the benefit of all of Nelson’s stakeholders, including its Canadian employees, its Canadian 

authors and its suppliers and trade creditors.  

The Sale Transaction has the following key elements:  

• purchase by New Nelson will purchaseof substantially all of the business, assets and property of the Company; 

• assumption by New Nelson will assumeof substantially all of the Company’s trade payables and contractual obligations; 

• continued fulfillment by New Nelson will continue to fulfillof the Company’s obligations to its customers, authors, suppliers 

and other trade creditors; 

• New Nelson will offer of employment by New Nelson to all of the Company’s current employees and assumeassumption by 

New Nelson of substantially all of the Company’s employment obligations; and 

• the Company is working to complete the Sale Transaction is expected to close in June 2015. as soon as possible. 

1
 Accessed Nelson Education’s website www.nelson.com at 5:53 p.m. on July 20, 2015. 
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TheIt is intended that the Sale Transaction will be implemented through a Court-supervised process. To that 

end, Nelson has applied for and obtained an Order of the Ontario Superior Court of Justice (Commercial 

List) initiating proceedings under the Companies’ Creditors Arrangement Act (the “CCAA Proceedings”). 

The CCAA Proceedings are a mechanism that will allow Nelsonprovide for an ability to transfer 

substantially all of itsNelson’s assets and property as a going concern to New Nelson while continuing to 

operate the Nelson business in the normal course.  

This action is expected to have no impact on Nelson’s operations, which remain strong and reliable. Our 

investment plans for both print and digital products are robust and future oriented. It will continue to be 

business as usual at Nelson.  

We have the funding necessary to carry on our business as usual while the CCAA Proceedings and the Sale 

Transaction are being completed and intend to conduct business as usual with you during this period. We 

will continue to pay for goods and services that are contracted for and supplied to the Company in the 

ordinary course.  

Nelson has worked closely with Canadian Heritage in order to make them aware of the transaction, the 

plans for the Canadian business post-transaction and to address whether the transaction is subject to review 

under the Investment Canada Act.  

As part of the CCAA Proceedings, FTI Consulting Canada Inc. (“FTI”), has been named the 

Court-appointed Monitor of the Company. FTI’s role will be to monitor and report to the Court with respect 

to the Company’s operations. Nelson will be seeking a further Court order in due course to approve the 

specific terms of the Sale Transaction. Additional information with respect to the CCAA Proceedings and 

the Sale Transaction is also available on FTI’s website at 

http://cfcanada.fticonsulting.com/NelsonEducationLtd/ 

http://cfcanada.fticonsulting.com/NelsonEducationLtd/. 

We greatly value our relationship with our customers, suppliers, vendors, authors and other content 

providers and appreciate your continued support. We will keep you informed of events as we move toward 

our promising future, and we look forward to working together with all of our stakeholders to complete a 

successful transition of the Nelson business.  

http://cfcanada.fticonsulting.com/NelsonEducationLtd/
http://cfcanada.fticonsulting.com/NelsonEducationLtd/
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M E M O R A N D U M 

TO: Nigel Meakin, FTI Consulting, Inc. 

Toni Vanderlaan,  FTI Consulting, Inc. 

CC: Evan Cobb, Norton Rose Fulbright Canada LLP 

Orestes Pasparakis, Norton Rose Fulbright Canada LLP 

FROM: D.J. Miller and Kyla E.M. Mahar 

DATE: June 5, 2015 

RE: Nelson Education Ltd. (“Nelson”) Sale and Investor Solicitation Process 

(“SISP”) undertaken by Alvarez & Marsal Canada Securities ULC (“A&M”) 

 

This document may not be shared with anyone by FTI or their legal counsel, and is 

provided for discussion purposes only. 

You have requested that we summarize RBC’s initial concerns and potential concerns regarding 

aspects of the SISP that has been undertaken by the Company and its advisors to date.  In that 

context, the following list is provided to the Monitor to identify some of the preliminary 

concerns RBC has with respect to the SISP and its outcome, in its capacity as non-consenting 

First Lien Lender, Second Lien Agent and Second Lien Lender.  

The list should not be seen as an exhaustive list of all concerns with respect to the manner in 

which Nelson and its advisors first concluded that there was no value for the Second Lien 

Lenders and then undertook its SISP to prove its conclusion.  Moreover, the list is not necessarily 

exhaustive as RBC is still reviewing information that was not provided to it in respect of the 

SISP until after the commencement of the CCAA Proceedings (and may still be lacking other 

relevant information).   RBC has not yet undertaken in earnest its review of the documents 

delivered in respect of the SISP and the proposed Transaction, as it was dealing with the Initial 

Application and the Comeback Hearing. 

1. The process was doomed to fail (without a court proceeding which was not publicized as 

contemplated) as it was undertaken without full support of the First Lien Lenders and no 

support of the Second Lien Lenders and outside of a formal court proceeding. 

2. There does not appear to have been any general publication of the opportunity or the 

SISP process.  Only those parties who the company or A&M identified were contacted 

and advised of the process and invited to participate.  Even if the Monitor concludes, 

however, that all of the appropriate parties were contacted as part of the SISP, RBC is of 

the view that the process would still be flawed for the reasons forth herein. 
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3. RBC was not consulted in respect of any aspect of the SISP either prior to or during the 

process.  

4. RBC was not provided any information in respect of the SISP notwithstanding requesting 

same.  The reason provided was that RBC was required to sign an onerous confidentiality 

agreement in order to be provided any update notwithstanding the confidentiality 

provisions in the Second Lien Loan Agreement. 

5. A&M in undertaking the SISP had a goal “of completing a successful Transaction in the 

most expedient manner” as set out in its September 2014 Engagement Letter.  RBC is of 

the view that this overarching goal is not the same as maximizing value for the 

stakeholders – the goal that would be established in a CCAA Proceeding.   

6. The Transaction under the Support Agreement had the impact of de-incentivizing 

management to maximize value for all stakeholders.  The sale of the business under the 

Transaction results in “business as usual” for the company, whereas a sale to a strategic 

buyer or another party could have created uncertainties, including continued retainers or 

employment of senior management.   Also, a sale for cash consideration may not have 

resulted in any direct benefit to the business.  It may have resulted in funds going to the 

Second Lien Lenders, whose interest the company was advised would be eliminated in a 

subsequent Court proceeding. 

7. The SISP was negotiated with the First Lien Lenders and specifically contemplates that 

the First Lien Lenders’ advisors will be consulted in the evaluation of LOIs and the 

evaluation of offers received.  In RBC’s view, a party that is a bidder (by credit bid or 

otherwise) should remain on the outside of the process and not be given any inside 

information or access to information relating to the process being undertaken, including 

who is being approached, submitting LOIs and offers, the terms of the offers etc. This 

would have a chilling impact on the process.  There is no distinction between the lenders 

themselves and their financial advisors, in terms of someone being “in the tent”.  This 

would be a concern both for financial and strategic parties. 

8. It appears that Nelson’s board and/or management conceded significant influence over 

the SISP, if not outright control, to the First Lien Lenders.  Around the time that the 

Support Agreement was signed, the shareholders of Nelson (and their board 

representatives) disengaged from the process, and some of the directors resigned. 

9. The SISP was also looking for a transaction to pay the First Lien Lenders’ debt in full, 

calculating the principal amount of their claims at $268 million.  That price does not 

account for the reductions to the amount of the First Lien Lenders’ claims that RBC 

believes are appropriate in light of the consent fee and interest payments the First Lien 

Lenders have received and the other claims RBC would assert against the First Lien 

Lenders (to be discussed with the Monitor).  It also does not account for Nelson’s cash 

balances as normally a purchaser of a business does not buy cash. 

10. The Cengage contract expires in 2018 and the business’ value is linked to Cengage 

contract. As a result, extending the Cengage contract in RBC’s view would have been 
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fundamental to maximize value.   A&M acts both for Nelson and Cengage it is difficult 

to see how they could have been part of the discussions to seek to extend that contract.  

This contract was not extended. RBC has no visibility into whether parties interested in 

putting in offers were given an opportunity to speak with Cengage to gauge for 

themselves the potential for this contract to be extended. Moreover, waiting until the 

Transaction is concluded to extend the Cengage contract enhances the value only for the 

First Lien Lenders instead of maximizing value in the process.  

11. Throughout negotiations and discussions with the Company and A&M, Heritage Canada 

was often put up as a roadblock to be able to access full value for the Company.  

However, the First Lien Lenders with the exception of RBC and a couple of other small 

lenders, are all US entities and yet the Company advises that Heritage Canada issues have 

been satisfied.   Heritage Canada is not on the Service List for the CCAA Proceedings, 

and may not be aware of RBC’s position.  Putting forward the form of transaction and 

how to satisfy Heritage Canada could have had, in our view, a significant impact on the 

process.  The First Lien Lenders had the benefit of inside information from the Company 

through various discussions with Heritage Canada, which third parties did not have. 

12. The transaction as presented was incapable of being completed outside of a Court 

proceeding, and the teaser and (subject to review) the CIMs do not purport to advise 

potential bidders that the transaction would be completed as part of a Court process.  In 

the absence of this disclosure, prospective purchasers would be effectively asked to pay 

or assume $400 Million + of secured debt as part of any offer.   

13. RBC is of the view that A&M undertaking a sale process outside of a proceeding in 

Canada would be seen by certain players as an indication that a formal insolvency 

proceeding was on the horizon and therefore, many potential bidders may have 

determined that it was more appropriate to wait until a formal proceeding was 

commenced before participating.   

14. To the extent that there was a Heritage Canada “work around”, it should have been put 

forward as being available to all potential bidders, not just those “inside the tent”.  

Otherwise, the Heritage Canada issue simply appears as another obstacle to completion.  
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D.J. Miller 
T: 416-304-0559  
E: djmiller@tgf.ca 
File No. 300-199 

July 15, 2015 

VIA EMAIL 

Bennett Jones LLP 
1 First Canadian Place 
100 King Street West 
Suite 3400, P.O. Box 130 
Toronto, ON  M5X 1A4 

Attention: Kevin Zych 

 

Dear Sir: 

Re: Royal Bank of Canada, in its capacity as First Lien Lender, Second Lien Agent, 
Second Lien Lender and provider of cash management services (collectively, 
“RBC”) and Nelson Education Ltd. (the “Company”) 

We refer to a letter dated July 10, 2015 delivered to Leslie J. Sobel, Senior Counsel with RBC 
Law Group by your client Wilmington Trust, National Association on behalf of certain First Lien 
Lenders (the “July 10 Letter”), and we take this opportunity to respond on behalf of RBC.  
Capitalized terms used in this letter and not defined are as defined in the July 10 Letter.  
References herein to the First Lien Lenders means the First Lien Lenders other than RBC. 

The July 10 Letter represents another example of the First Lien Lenders’ strategy over the past 
year to: (i) ensure that the Second Lien Lenders have no visibility or input with respect to the 
Company, and (ii) use threats and intimidation against the Second Lien Lenders to achieve a 
desired result.  The First Lien Agent and First Lien Lenders have done this by way of economic 
incentives to consenting First Lien Lenders and financial penalties to non-consenting First Lien 
Lenders, and through financial penalties in the form of non-payment of interest and professional 
fees to the Second Lien Lenders.  The message has been consistent:  “If you agree with us, you 
will be paid.  If you do not, you will receive nothing.”  

Motions are returnable in this matter on August 13, 2015 and all parties will have an opportunity 
to advance any arguments that they believe may be relevant to the relief sought.  Without 
engaging in a back-and-forth through correspondence, we simply respond as follows: 

• RBC has, and will continue to comply with all obligations under the First Lien Loan 
Agreement, the Second Lien Loan Agreement and the Intercreditor Agreement 
(collectively, the “Relevant Agreements”), and is aware of its rights and remedies 

 



 

2. 

 
pursuant to the Relevant Agreements, the CCAA, and at common law.  RBC took no 
steps of any kind prior to the commencement of the CCAA proceedings notwithstanding 
the defaults by the Company under the Second Lien Loan Agreement, the breaches of the 
Intercreditor Agreement by the First Lien Lenders, and the targeted steps taken by the 
First Lien Lenders to prejudice the Second Lien Lenders.  

• The July 10 Letter refers to the First Lien Claimholders’ “exercise of rights and 
remedies”, notwithstanding that the First Lien Claimholders have not exercised their 
rights and remedies and enforced their security as a secured creditor.  Instead, they have 
caused the Company to take various steps with a view to accomplishing a similar result 
(transfer of the Company to the First Lien Lenders) without having to enforce their 
security.  Had the First Lien Lenders chosen to enforce their security in 2014, different 
considerations may have applied. 

• The Company availed itself of the provisions of the CCAA by filing for protection on 
May 12, 2015 and therefore provided all stakeholders with an opportunity to participate 
pursuant to Court Orders issued.  RBC is entitled to participate in that process by statute 
and Court Order, and any attempt to prevent RBC’s continued participation by threats of 
litigation or costs will be vigorously resisted. 

• The July 10 Letter indicates that “the First Lien Claimholders have consented to the 
Transaction”.  As you are well aware, not all First Lien Claimholders have consented to 
the Transaction. 

Unlike the strategy employed to date by the First Lien Lenders, RBC remains willing to engage 
in good faith discussions with a view to resolving the two motions returnable on August 13, 
2015.  RBC is entitled to seek all relief sought on its motion, to protect itself in its various 
capacities, and to take any positions it has advanced to date. 

We remain available to discuss these matters. 

Yours very truly, 
 
Thornton Grout Finnigan LLP 
 
“D.J. Miller” 
[Electronic Signature] 
 
 
D.J. Miller 
DJM/gk 
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cc: Les Vowell, Royal Bank of Canada 

Raymond Chang, Royal Bank of Canada 
Leslie J. Sobel, RBC Law Group 
Andrew Tenzer, Paul Hastings LLP 
Rob Chadwick, Goodmans LLP 
Orestes Pasparakis, Norton Rose LLP 
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